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aw enforcement officers use
dogs to find people. clear
buildings, sniff out bombs
and to locate evidence or contra-

band. The use of dogs by officers 2

implicates the Fourth Amendment.
The Fourth Amendment preserves
the “right of the people to be secure
in their persons, houses, papers, and
effects, against unreasonable
searches and seizures,”! This article
addresses when courts consider an
officer’s use of a dog to snifT the
extenor of an item, a location, or a
person for contraband to be a search
under the Fourth Amendment.? This
article does not address the use of
dogs in border contexts.

SUPREME COURT
GUIDANCE
In 1983, the U.5. Supreme
Court decided United States v.
lace.’ a case involving the expo-
sure of a temporarily detained piece
of luggage to a dog trained to detect
narcotics. In Place, agents seized
Place’s bag and, 90 minutes later,
submitted it to a dog sniff. The
Court found the initial seizure of
Place’s luggage legitimate based on
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a reasonable suspicion that it
contained contraband. However,
the Court proceeded to find that the
length of the detention of the bag,
standing alone, constituted a Fourth
Amendment wviolation in the
absence of probable cause. After
stating that a person has a privacy
interest protected by the Fourth
Amendment in the contents of lug-
gage, the Court specifically noted
that:

A “canine sniff” by a well-
trained narcotics detection
dog, however, does not require
opening the luggage. It does
not expose noncontraband
items that otherwise would
remain hidden from public
view, as does, for example, an
officer’s rummaging through
the contents of the luggage.
Thus, the manner in which
information is obtained
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through this investigative

technique is much less intru-

sive than a typical search.

Moreover, the sniff discloses

only the presence or absence

of narcotics, a contraband
item. Thus, despite the fact
that the sniff tells the authori-
ties something about the
contents of the luggage,

the information obtained is

limited. This himited disclosure

also ensures that the owner of
the property is not subjected

to the embarrassment and

inconvenience entailed in less

diseriminate and more intru-

sive investigative methods.*
The Court concluded that the expo-
sure of the luggage to a canine sniff
in the Place case did not constitute a
search,

In 1984, the U.5. Supreme
Court decided United States v.
Jacobsen,” a case involving a DEA
agent who opened a damaged pack-
age containing four plastic bags of
white powder concealed in a tube
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...the exposure of
the luggage to a
canine sniff in the
Place case did not
constitute a
search.
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initially opened by employees of an
overnight delivery company. The
agent removed a trace amount of the
powder from one of the bags, con-
ducted a field test, and determined
the substance to be cocaine. The
Court concluded that “[a] chemical
test that merely discloses whether
or not a particular substance is co-
caine does not compromise any le-
gitimate interest in privacy.” The
Court also stated that: “[h]ere, as in
conduct of the kind disclosed by the
record will actually compromise
any legitimate interest in privacy
seems much too remote to charac-
terize the testing as a search subject
to the Fourth Amendment.”” And
most recently, in City of Indianapo-
lis v. Edmond.® the Court stated
that: “Just as in Place, an exterior
sniff of an automobile does not
require entry into the car and is not
designed to disclose any informa-
tion other than the presence or
absence of narcotics. Like the
dog sniff in Place, a sniff by a dog

that simply walks around a car is
‘much less intrusive than a typical
search.”™

DOG SNIFFS OF INANIMATE
ITEMS OR LOCATIONS

The Court’s decision in Place
only determined that a dog smiff of
lawfully detained luggage in a pub-
lic place does not constitute a
search. The recent decision by the
Court in Edmond appears to extend
this principle to the dog sniff of the
exterior of a vehicle to which police
have legitimate access. Lower
courts have been left to decide
whether a dog sniff in other con-
texts constitutes a search.'” In cases
not involving dog sniffs of luggage
in a public place, some courts will
consider the specific level of pri-
vacy that a person expects in a par-
ticular item or location,

Luggage

Assuming that a piece of lug-
gage has been lawfully detained,
typically via obtaining consent
from the owner or the development
of a reasonable suspicion that it
contains contraband, the use of a
dog to sniff such luggage is not con-
sidered a search.' Court decisions
holding that the use of a dog in this
situation is not a search rely on the
Supreme Court’s decision in Place.

Additionally, if the luggage has
been entrusted to the care of a third-
party common carrier, the use of a
dog to sniff such bags without a
warrant has been upheld.” For ex-
ample, in United States v. Garcig,"
the U8, Court of Appeals for the
Tenth Circuit held that using a dog
to sniff luggage on a train baggape
car did not constitute a search.
Officers in that case obtained







